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§709.21

(c) If the Program Manager disagrees
with the recommendation of the Direc-
tor, Office of Intelligence and Counter-
intelligence, the matter is referred to
the Secretary for a final decision.

(d) If the Program Manager denies or
revokes a DOE employee’s access, DOE
may reassign the employee or realign
the employee’s duties within the local
commuting area or take other actions
consistent with the denial of access.

(e) If the Program Manager revokes
the access of a covered person assigned
or detailed to DOE, DOE may remove
the assignee or detailee from access to
the information that justified the CI
evaluation and return the assignee or
detailee to the agency of origin.

(f) Covered persons whose access is
denied or revoked may request recon-
sideration by the head of the relevant
DOE element.

(g) For cases involving a question of
loyalty to the United States, the Direc-
tor of the Office of Intelligence and
Counterintelligence may refer the mat-
ter to the FBI as required by section
145d of the Atomic Energy Act of 1954.
For cases indicating that classified in-
formation is being, or may have been,
disclosed in an unauthorized manner to
a foreign power or an agent of a foreign
power, DOE is required by 50 U.S.C.
402a(e) to refer the matter to the Fed-
eral Bureau of Investigation.

Subpart C—Safeguarding Privacy
and Employee Rights

§709.21 Requirements for notification
of a polygraph examination.

When a polygraph examination is
scheduled, the DOE must notify the
covered person, in writing, of the date,
time, and place of the polygraph exam-
ination, the provisions for a medical
waiver, and the covered person’s right
to obtain and consult with legal coun-
sel or to secure another representative
prior to the examination. DOE must
provide a copy of this part to the cov-
ered person. The covered person must
receive the notification at least ten
days, excluding weekend days and holi-
days, before the time of the examina-
tion except when good cause is shown
or when the covered person waives the
advance notice provision.
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§709.22 Right to counsel or other rep-
resentation.

(a) At the covered person’s own ex-
pense, a covered person has the right to
obtain and consult with legal counsel
or another representative. However,
the counsel or representative may not
be present during the polygraph exam-
ination. Except for interpreters and
signers, no one other than the covered
person and the examiner may be
present in the examination room dur-
ing the polygraph examination.

(b) A covered person has the right to
consult with legal counsel or another
representative at any time during an
interview conducted in accordance
with §709.15 of this part.

§709.23 Obtaining consent to a poly-
graph examination.

DOE may not administer a polygraph
examination unless DOE:

(a) Notifies the covered person of the
polygraph examination in writing in
accordance with §709.21 of this part;
and

(b) Obtains written consent from the
covered person prior to the polygraph
examination.

§709.24 Other information provided to
a covered person prior to a poly-
graph examination.

Before administering the polygraph
examination, the examiner must:

(a) Inform the covered person that
audio and video recording of each poly-
graph examination session will be
made, and that other observation de-
vices, such as two-way mirrors and ob-
servation rooms, also may be em-
ployed;

(b) Explain to the covered person the
characteristics and nature of the poly-
graph instrument and examination;

(c) Explain to the covered person the
physical operation of the instrument
and the procedures to be followed dur-
ing the examination;

(d) Review with the covered person
the relevant questions to be asked dur-
ing the examination;

(e) Advise the covered person of the
covered person right against self-in-
crimination; and

(f) Provide the covered person with a
pre-addressed envelope, which may be
used to submit a quality assurance
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questionnaire, comments or com-
plaints concerning the examination.

§709.25 Limits on use of polygraph ex-
amination results that reflect “Sig-
nificant Response” or “No Opinion”.

DOE or its contractors may not:

(a) Take an adverse personnel action
against a covered person or make an
adverse access recommendation solely
on the basis of a polygraph examina-
tion result of ‘‘significant response’ or
‘‘no opinion’’; or

(b) Use a polygraph examination that
reflects ‘‘significant response” or ‘‘no
opinion” as a substitute for any other
required investigation.

§709.26 Protection of confidentiality
of CI evaluation records to include
polygraph examination records and
other pertinent documentation.

(a) DOE owns all CI evaluation
records, including polygraph examina-
tion records and reports and other
evaluation documentation.

(b) DOE maintains all CI evaluation
records, including polygraph examina-
tion records and other pertinent docu-
mentation acquired in conjunction
with a counterintelligence evaluation,
in a system of records established
under the Privacy Act of 1974 (b U.S.C.
5562a).

(c) DOE must afford the full privacy
protection provided by law to informa-
tion regarding a covered person’s re-
fusal to participate in a CI evaluation
to include a polygraph examination
and the completion of other pertinent
documentation.

(d) With the exception of the poly-
graph report, all other polygraph ex-
amination records are destroyed ninety
days after the CI evaluation is com-
pleted, provided that a favorable rec-
ommendation has been made to grant
or continue the access to the position.
If a recommendation is made to deny
or revoke access to the information or
involvement in the activities that jus-
tified conducting the CI evaluation,
then all of the polygraph examination
records are retained until the final res-
olution of any request for reconsider-
ation by the covered person or the
completion of any ongoing investiga-
tion.

§709.32

Subpart D—Polygraph Examina-
fion and Examiner Standards

§709.31 DOE standards for polygraph
examiners and polygraph examina-
tions.

(a) DOE adheres to the procedures
and standards established by the De-
partment of Defense Polygraph Insti-
tute (DODPI). DOE administers only
DODPI approved testing formats.

(b) A polygraph examiner may ad-
minister no more than five polygraph
examinations in any twenty-four hour
period. This does not include those in-
stances in which a covered person vol-
untarily terminates an examination
prior to the actual testing phase.

(c) The polygraph examiner must be
certified to conduct polygraph exami-
nations under this part by the DOE
Psychophysiological Detection of De-
ception/Polygraph Program Quality
Control Official.

(d) To be certified under paragraph
(c) of this section, an examiner must
have the following minimum qualifica-
tions:

(1) The examiner must be an experi-
enced CI or criminal investigator with
extensive additional training in using
computerized instrumentation in
Psychophysiological Detection of De-
ception and in psychology, physiology,
interviewing, and interrogation.

(2) The examiner must have a favor-
ably adjudicated single-scope back-
ground investigation, complete a CI-
scope polygraph examination, and
must hold a ““‘Q’’ access authorization,
which is necessary for access to Secret
Restricted Data and Top Secret Na-
tional Security Information. In addi-
tion, he or she must have been granted
SCI access approval.

(3) The examiner must receive basic
Forensic Psychophysiological Detec-
tion of Deception training from the
DODPI.

§709.32 Training requirements for
polygraph examiners.

(a) Examiners must complete an ini-
tial training course of thirteen weeks,
or longer, in conformance with the pro-
cedures and standards established by
DODPI.

(b) Examiners must undergo annual
continuing education for a minimum of
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